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A.L.R. Library 


Misrepresentations as to financial condition or credit of third person as actionable by one extending credit in reliance thereon, 
32 A.L.R.2d 184 





While negligent misrepresentation claims frequently arise when the parties have a relationship, ! under some authority, privity 


of contract between the parties is not an element of negligent misrepresentation,” and need not be proved by plaintiff. Under 
this view, a third party, although not in privity, has a claim for the alleged negligence of a professional who renders an opinion 


upon which the third person relies to its detriment.* 


Other courts limit negligent misrepresentation claims to situations involving actual privity of contract between the parties,” or 
at least a relationship so close as to approach that of privity.° Liability may arise despite a lack of privity where the defendant 
assumes a duty to convey information accurately,’ or where there is intimacy of the resulting nexus and a bond so close as to 


approach that of privity. Under this view, a claim for negligent misrepresentation requires the plaintiff to demonstrate (1) the 
existence of a special or privity-like relationship imposing a duty on the defendant to impart correct information to the plaintiff, 
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(2) that the information was incorrect; and (3) reasonable reliance on the information.” There is also authority that a plaintiff 
may recover against a professional who negligently makes representations or gives advice only if there is privity of contract or 


if the negligent professional had actual knowledge that the plaintiff would be affected by the representations made. 10 Under a 
related approach, in determining whether a duty is owed where plaintiff alleges negligent misrepresentations in a professional's 
report and there is an absence of privity of contract or fiduciary relationship between plaintiff and the alleged tortfeasor, the 
courts consider: (1) whether the tortfeasor could expect that plaintiffs would receive and rely upon the information, (2) whether 
plaintiffs are members of the limited group for whose benefit and guidance the report was contracted and supplied, (3) whether 
the report was prepared in the context of a business transaction for which the alleged tortfeasor received compensation, and (4) 


whether extending tort liability would serve public policy. l Tt has been said in this re gard that unlike a professional malpractice 
or negligence claim, liability for a negligent misrepresentation claim is not based on a breach of duty a professional owes a 
client or others in privity; rather, liability is based on the professional's manifest awareness of the nonclient's reliance and the 


professional's intention that the nonclient rely on the professional's representations. 1 


The Restatement Second, Torts provides that one who, in the course of his or her business, profession, or employment or in 
any other transaction in which he or she has a pecuniary interest, supplies false information for the guidance of others in their 
business transactions is subject to liability for pecuniary loss caused to them by their justifiable reliance upon the information 


: f i 3 nae f OE 
if he or she fails to exercise reasonable care or competence in obtaining or communicating the information. 


Observation: 


Negligent misrepresentation has no application in an employment relationship where representations are made to "sell" the company 
4 


rather than to guide the employee with professional advice. ! 





CUMULATIVE SUPPLEMENT 
Cases: 


Under West Virginia law, a special duty or relationship must be proven to support a claim for reckless or negligent 
misrepresentation. Tinsley v. OneWest Bank, FSB, 4 F. Supp. 3d 805 (S.D. W. Va. 2014). 


Determining whether a special relationship exists ordinarily requires a fact-intensive, case-by-case inquiry, for purposes of a 
negligent misrepresentation claim under New York law. Schwartzco Enterprises LLC v. TMH Management, LLC, 60 F. Supp. 
3d 331 (E.D. N.Y. 2014). 


[END OF SUPPLEMENT] 
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